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Disclaimer

This response to a COI query has been elaborated according to the Common EU Guidelines for Processing COI
and EASO COI Report Methodology.

The information provided in this response has been researched, evaluated and processed with utmost care within
a limited time frame. All sources used are referenced. A quality review has been performed in line with the above
mentioned methodology. This document does not claim to be exhaustive neither conclusive as to the merit of any
particular claim to international protection. If a certain event, person or organisation is not mentioned in the
report, this does not mean that the event has not taken place or that the person or organisation does not exist.
Terminology used should not be regarded as indicative of a particular legal position.

The information in the response does not necessarily reflect the opinion of EASO and makes no political statement
whatsoever.

The target audience is caseworkers, COIl researchers, policy makers, and decision making authorities.
The answer was finalised on the 30 July 2018. Any event taking place after this date is not included in this answer.
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COI QUERY RESPONSE

1. Information on the punishments outlined in the military code for military officers charged with
stealing military equipment

According to section 186 of the 1997 Constitution of The Gambia, the Gambian Armed Forces (GAF)
consists of the Army, the Navy and the Air Forcel. The GAF was established by the Gambia Armed
Forces Act (GAF Act) of 1985, which also makes provision for its maintenance and organisation and
establishes a code of military discipline?.

The GAF Act also enshrines the service offences and the related punishments. "Stealing” is considered
an offence, as specifically provided for under section 69 of Part Il of the Act.

Subsection (1) of this section provides, in particular, that:
‘Every person subject to this Act who —
(a) steals or fraudulently misapplies any property; or
(b) receives any such property knowing it to have been stolen or fraudulently misapplied,

shall be guilty if an offence and on conviction thereof shall be liable to imprisonment for a
term not exceeding five years or to any less punishment provided by this Act’>.
As specified in subsection (2) of the same section, “stealing” has the same meaning as in the Criminal
Code’. As provided for in Chapter XXVI of the Gambia Criminal Code (section 245):

‘[a] person who fraudulently and without claim of right takes anything capable of being stolen,
or fraudulently converts to the use of any person other than the general or special owner
thereof anything capable of being stolen, is said to steal that thing’>.

“Stealing” is also referred to as an offence under section 40 of the GAF Act, which makes provision for
‘offences relating to operations’. In particular, paragraphs (b) and (c) of section 40 provide that every
person subject to this Act, who:

‘(b) irregularly detains any material being conveyed to any unit or other element of the Armed
Forces or any forces cooperating therewith;

(c) irregularly appropriates to the unit or other element of the Armed Forces with which he is
serving, any material being conveyed to any other unit or element of such Forces or of any
forces co-operating therewith;

1 Gambia, Constitution of the Republic of the Gambia 1997, reprinted 2002, Section 186 (url).

2 Gambia, Laws of The Gambia, The Gambia Armed Forces, 1990 p. 7 (url).

3 Gambia, Laws of The Gambia, The Gambia Armed Forces, 1990 p. 35 (url).

4 Gambia, Laws of The Gambia, The Gambia Armed Forces, 1990 p. 35 (url).

5 Gambia, Criminal Code, (Act No. 25 of 1933) p. 1322 (url); Amendments to the Gambian Criminal Code can be consulted
here: (url).



https://www.ecoi.net/en/file/local/1233356/1504_1217425853_constitution-of-the-republic-of-the-gambia.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl-nat.nsf/0/ea821a323b8fcaccc125765400281588/$FILE/Gambia%20Armed%20Forces%20Act.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl-nat.nsf/0/ea821a323b8fcaccc125765400281588/$FILE/Gambia%20Armed%20Forces%20Act.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl-nat.nsf/0/ea821a323b8fcaccc125765400281588/$FILE/Gambia%20Armed%20Forces%20Act.pdf
http://www.ilo.org/dyn/natlex/docs/SERIAL/75289/107491/F481551660/GMB75289%20pp%201317_1337.pdf
http://www.ilo.org/dyn/natlex/natlex4.detail?p_lang=en&p_isn=75289
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[...] shall be guilty of an offence and on conviction thereof, if he committed any such offence
on active service, shall be liable to imprisonment for life or to any less punishment provided
by this Act, and in any other case shall be liable to dismissal with disgrace from the Armed
Forces or to any less punishment provided by this Act’®.

Unauthorised use or improper disposal of any property of the Gambia Armed Forces are considered
offences under sections 80 and 81 of the GAF Act. As provided for under section 80:

‘Any person who uses-

(a) a vehicle of the Armed Forces for an unauthorised purpose;

(b) without authority, a vehicle of such Forces for any purposes; or

(c) a vehicle of such Forces contrary to any regulation under this Act, order or instruction,

shall be guilty of an offence and on conviction thereof shall be liable to imprisonment for a
term of twelve months or to any less punishment provided by this Act’’

Subsection (a) of section 81 provides that:
‘Any person subject to this Act, who-

(a) willfully destroys or damages, loses by neglect, improperly sells, or wastefully expends, any
public property, non-public property or property of any of the Armed Forces or of any forces
co-operating therewith; or

[...] shall be guilty of an offence and on conviction thereof shall be liable to imprisonment for
a term not exceeding two years or to any less punishment provided by this Act’®.

2. Information on the procedure for military officers being accused/prosecuted for breaching the
military code while still in service

Under section 78 of Part Il, the GAF Act also provides for punishments for offences related to ‘conduct
prejudicial to good order and discipline’. As enshrined in subsection 1 of this section:

‘Any act, conduct disorder or neglect to the prejudice of good order and discipline shall be an
offence and every person convicted thereof shall be liable to dismissal with disgrace from the

Armed Forces or to any less punishment provided by this Act”°.

The Act also establishes trial and punishment procedures for the offences enshrined in the Act itself.
As provided for under section 85 of Part Il of the Act,

6 Gambia, Laws of The Gambia, The Gambia Armed Forces, 1990 p. 26 (url).
7 Gambia, Laws of The Gambia, The Gambia Armed Forces, 1990 p. 38 (url).
8 Gambia, Laws of The Gambia, The Gambia Armed Forces, 1990 pp. 38-39 (url).
% Gambia, Laws of The Gambia, The Gambia Armed Forces, 1990 p. 37 (url).
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https://ihl-databases.icrc.org/applic/ihl/ihl-nat.nsf/0/ea821a323b8fcaccc125765400281588/$FILE/Gambia%20Armed%20Forces%20Act.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl-nat.nsf/0/ea821a323b8fcaccc125765400281588/$FILE/Gambia%20Armed%20Forces%20Act.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl-nat.nsf/0/ea821a323b8fcaccc125765400281588/$FILE/Gambia%20Armed%20Forces%20Act.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl-nat.nsf/0/ea821a323b8fcaccc125765400281588/$FILE/Gambia%20Armed%20Forces%20Act.pdf
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'[alny person who has committed, is found committing, is suspected of being about to commit
or is suspected of or charged under this Act with having committed an offence under this Act,

may be placed under arrest’1°.

Such provision applies also to officers, as provided for in subsection 1 of section 86, where it is stated
that ‘[a]n officer may, without warrant, in circumstances mentioned in section 85 of this Act, arrest or
order the arrest of [...] (b) any officer of equal or lower rank’*%,

Section 87 further clarifies that any person, who is subject to this Act can be detained or arrested
without a warrant, ‘regardless of the rank or status of that person, who has committed, is found
committing, is suspected of being about to commit, or is suspected of or charged under this Act with

having committed an offence’?2,

Section 88 ensures that the person under arrest be brought to trial without unnecessary delay. As
provided for under subsection 1 of this section:

‘[a]n allegation against any person subject to this Act, who is under arrest, shall be duly
investigated without unnecessary delay and such person shall, and as soon as practicable, be
brought to trial or released from arrest’®3,

Such a provision complies with section 19 of the 1997 Gambian Constitution, which provides that any
person who is arrested or detained ‘upon reasonable suspicion of his or her having committed, or
being about to commit, a criminal offence under the Laws of The Gambia, and who is not released,

shall be brought without undue delay before a court and, in any event, within seventy-two hours’%,

Summary trials may be carried out by Commanding Officers, but only under specific conditions, which
are provided for under section 90 of the aforementioned GAF Act?®.

The Act also sets out a number of offences that are punishable by death, including treason, murder,
aiding the enemy, offences by persons in command when in action, offences relating to security,
offences relating to prisoners of war, offences relating to convoys, mutiny with violence. However, as
specified in section 117 of the Act, ‘[a] sentence of death passed by a court-martial shall not be carried

into effect unless approved by the President’?®.

As stated in a short report on the history of the Gambia Armed Forces by Global Security, the President
also has the power, under the Indemnity Act, ‘to grant amnesty to any person, including security force
members accused of misconduct during unauthorised gatherings’’.

10 Gambia, Laws of The Gambia, The Gambia Armed Forces, 1990 p. 41 (url).
11 Gambia, Laws of The Gambia, The Gambia Armed Forces, 1990 p. 41 (url).
12 Gambia, Laws of The Gambia, The Gambia Armed Forces, 1990 p. 42 (url).
13 Gambia, Laws of The Gambia, The Gambia Armed Forces, 1990 p. 42 (url).
14 Gambia, Constitution of the Republic of the Gambia 1997, reprinted 2002, Section 19 (url).
15 Gambia, Laws of The Gambia, The Gambia Armed Forces, 1990 p. 43 (url).
16 Gambia, Laws of The Gambia, The Gambia Armed Forces, 1990 p. 55 (url).
17 GlobalSecurity.org, The Gambia Armed Forces — History, last updated 12 March 2016 (url).
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https://ihl-databases.icrc.org/applic/ihl/ihl-nat.nsf/0/ea821a323b8fcaccc125765400281588/$FILE/Gambia%20Armed%20Forces%20Act.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl-nat.nsf/0/ea821a323b8fcaccc125765400281588/$FILE/Gambia%20Armed%20Forces%20Act.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl-nat.nsf/0/ea821a323b8fcaccc125765400281588/$FILE/Gambia%20Armed%20Forces%20Act.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl-nat.nsf/0/ea821a323b8fcaccc125765400281588/$FILE/Gambia%20Armed%20Forces%20Act.pdf
https://www.ecoi.net/en/file/local/1233356/1504_1217425853_constitution-of-the-republic-of-the-gambia.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl-nat.nsf/0/ea821a323b8fcaccc125765400281588/$FILE/Gambia%20Armed%20Forces%20Act.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl-nat.nsf/0/ea821a323b8fcaccc125765400281588/$FILE/Gambia%20Armed%20Forces%20Act.pdf
https://www.globalsecurity.org/military/world/africa/gm-army-history.htm
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For further information on the offences related to the service within the Gambia Armed Forces and
their related punishments and trial procedures, it is possible to refer to the aforementioned GAF Act®®,

3. Information on instances, from 2013 to 2018, of ill-treatment of military officers or restrictions of
their rights when accused of breaching the military code

3.1 Under former President Yahya Jammeh (more specifically between 2013 and 2016)

A report published in 2011 by Amnesty International titled ‘Climate of Fear Continues’ claims that
officers from the Armed Forces were arrested on charges related to ‘treason or attempts to destabilize
the government’®® during the 22-year regime of former president Jammeh. The same source reports
on facts, which are worth mentioning for their relevance to the topic hereby dealt with, although they
happened before 2013. The report specifies that, in a wave of arrest in March 2010, ‘several hundred
former officials, military officers and civilians were detained’?°. It also reports that, during detention,
they ‘were overwhelmingly denied access to lawyers and relatives, and held in conditions so harsh

that they amounted to cruel, inhuman and degrading treatment’?,

The report also refers to cases of enforced disappearances, involving security force personnel,
although no precise indication is provided on whether such security force personnel were members
of the Gambia Armed Forces:

‘[m]ost victims of enforced disappearance are journalists, opposition party members or
security force personnel. Investigations by the authorities rarely take place and perpetrators

are not brought to justice’??.

The same source mentions the case of five security officers who, at the time of publication, had ‘not
been seen since they were arrested in March 2006 as suspects in an alleged coup plot’. Amnesty
International adds that there had ‘been no independent investigation into the incident. At the time of
their disappearance the five officers were being investigated for treason’%.

Amnesty International also mentions extrajudicial executions ‘carried out, by order of the government
or with its complicity or acquiescence’, ‘especially against members of the security forces who oppose
the government’?®. Such a practice is — as stated in the report® — in breach of Section 18 of the
Gambian Constitution, which prohibits extrajudicial executions?.

The UK Home Office Country Policy and Information Note on The Gambia (2015, reissued in 2017),
makes reference to a report published by ‘Article 19’ in February 2015, where it is stated that, in 2015,
Jammeh’s regime had intensified the crackdown on any form of dissent and had increased human

18 Gambia, Laws of The Gambia, The Gambia Armed Forces, 1990 (url).

19 Al, Climate of fear continues: Enforced disappearances, killings and torture in Gambia, 22 June 2011, p. 2 (url).
20 Al, Climate of fear continues: Enforced disappearances, killings and torture in Gambia, 22 June 2011, p. 2 (url).
21 Al, Climate of fear continues: Enforced disappearances, killings and torture in Gambia, 22 June 2011, p. 2 (url).
22 Al, Climate of fear continues: Enforced disappearances, killings and torture in Gambia, 22 June 2011, p. 2 (url).
23 Al, Climate of fear continues: Enforced disappearances, killings and torture in Gambia, 22 June 2011, p. 3 (url).
24 Al, Climate of fear continues: Enforced disappearances, killings and torture in Gambia, 22 June 2011, p. 4 (url).
25 Al, Climate of fear continues: Enforced disappearances, killings and torture in Gambia, 22 June 2011, p. 4 (url).
26 Gambia, Constitution of the Republic of the Gambia 1997, reprinted 2002, Section 18 (url).
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https://ihl-databases.icrc.org/applic/ihl/ihl-nat.nsf/0/ea821a323b8fcaccc125765400281588/$FILE/Gambia%20Armed%20Forces%20Act.pdf
https://www.amnesty.org/download/Documents/24000/afr270012011en.pdf
https://www.amnesty.org/download/Documents/24000/afr270012011en.pdf
https://www.amnesty.org/download/Documents/24000/afr270012011en.pdf
https://www.amnesty.org/download/Documents/24000/afr270012011en.pdf
https://www.amnesty.org/download/Documents/24000/afr270012011en.pdf
https://www.amnesty.org/download/Documents/24000/afr270012011en.pdf
https://www.amnesty.org/download/Documents/24000/afr270012011en.pdf
https://www.ecoi.net/en/file/local/1233356/1504_1217425853_constitution-of-the-republic-of-the-gambia.pdf
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December. It has also driven several people into forced exile’?’.
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As stated in the US Department of States Human Rights Report on Gambia for the year 2015, ‘[m]ost
of the political incarcerated persons [in 2015] were former military personnel accused of involvement
in plots to overthrow the government’®. The report specifies that “[p]olitical prisoners in detention
at year’s end included the six military personnel convicted of involvement in the December 2014 failed
coup’®. As regards respect of the detainees’ human rights, the same source reports that:

‘Authorities held these prisoners in the security wing of Mile 2 Prison; they occasionally were
allowed visits from family members. The government did not allow international human rights
organizations, local NGOs, civil society organizations, or the International Committee of the

Red Cross regular access to these detainees’*.

In 2015, Reuters reported that six soldiers accused of being involved in a failed attempt to topple
Jammeh were sentenced to either death and life prisons. Quoting Jeffrey Smith, Africa specialist at
advocacy group Robert F. Kennedy Human Rights, the Reuters article notes that "the courts martial
that took place were done in secret and the panel consisted solely of military personnel’3.,

In a 2015 post on his blog, ‘Global Military Justice Reform’, Eugene Roy Fidell - an American lawyer
specialising in military law — also pointed out the lack of transparency within the military justice in the
Gambia, with the media being systematically denied access to cover the proceedings of the court
martial®.

3.2 Under President Adama Barrow (January 201733- today)

Among all sources consulted and within the timeframe allocated for this query, cases of military
personnel arrests, under Gambia’s current President Barrow, mainly relate to alleged suspicion of
affiliation with former president Jammeh. Some of these arrests have been carried out in breach of
the detention time limits provided for in section 19 of the Constitution3.

As reported in the US Department of States Human Rights Report on Gambia for the year 2017, a
‘dozen military personnel were detained in July [2017] for alleged “mutinous acts, defamatory,
scandalous, and unethical behavior” before being formally charged in November. This accounts for a
breach of the constitution and law, which —as recalled in the report — ‘stipulate that authorities must
charge or release any person arrested by police or other security agencies within 72 hours’®,

27 UK Home Office, Country Police and Information note — Gambia: opposition to the government, December 2015 (re-issued
March 2017), pp. 8-9 (url)

28 US DoS, The Gambia 2015 Human Rights Report, 14 April 2016, p. 9 (url).

29 US DoS, The Gambia 2015 Human Rights Report, 14 April 2016, pp. 9-10 (url).

30 US DoS, The Gambia 2015 Human Rights Report, 14 April 2016, p. 10 (url).

31 Reuters, Gambia convicts six over failed plot to topple Jammeh, 1 April 2015 (url).

32 Eugene Roy Fidell (Global Military Justice Reform), Transparency and military justice in Gambia, 28 February 2015, (url).
33 January 2017 is the date President Adama Barrow was inaugurated President of the Gambia.

34 Gambia, Constitution of the Republic of the Gambia 1997, reprinted 2002, Section 19 (url).

35 US DoS, The Gambia 2017 Human Rights Report, 28 June 2018, p. 3 (url).
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https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/600396/Gambia_-_Oppn_to_the_Govt_-_CPIN_-_v1_0__December_2015_Re-issued_March_2017_.pdf
https://www.state.gov/documents/organization/252897.pdf
https://www.state.gov/documents/organization/252897.pdf
https://www.state.gov/documents/organization/252897.pdf
https://www.reuters.com/article/us-gambia-security-trial/gambia-convicts-six-over-failed-plot-to-topple-jammeh-idUSKBN0MR2WS20150331?feedType=RSS&feedName=worldNews
http://globalmjreform.blogspot.com/search?q=gambia
https://www.ecoi.net/en/file/local/1233356/1504_1217425853_constitution-of-the-republic-of-the-gambia.pdf
https://www.state.gov/documents/organization/277247.pdf
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Such information has also been reported in Amnesty International’ s annual report 2017/2018:

‘InJuly [2017], 12 soldiers were arrested on allegations connected to “mutinous and seditious”
posts on social media in support of former President Jammeh. They were held without charge
in military detention until being brought to court on 17 November, in violation of detention
time limits set in the Constitution. On 27 November, 10 were charged with treason and mutiny

and two with negligent interference of lawful custody’®.

An article published in October 2017, on the website of Xinhuanet — a Chinese news website
sponsored by the state news agency Xinhua®” — reports on the dismissal of seven senior members of
the Gambia Armed Forces. The official reason for their discharge of duties is not indicated on the
dismissal letters however, according to a senior member of the army who prefers anonymity, ‘the
officers were being put under surveillance following the suspicion that they were giving information
to the former President Jammeh’8, In the article it is also asserted that ‘[c]urrently, several military
officers are being held after they were allegedly caught using WhatsApp groups to send information

to the ex-leader’.

An article published by Reuters in February 2017 reports on the removal of a number of senior military
officers, including the head of the Army, because of alleged affiliation with former president Jammeh.
The article specifies that such ‘moves were the latest in a series of arrests and personnel changes
under Barrow, who is seeking to assert control following the end of Jammeh’s 22-year rule’®®,

Another article, published in January 2018, by Reuters, reports on the arrests, by the country’s military
authorities, of two top former generals affiliated to former President Jammeh carried out, ‘after they
returned unexpectedly from exile’*. As the article specifies, the statement released by the Army does
not provide indications ‘on what charges they had been arrested’*. According to this article, ‘Barrow’s
allies have repeatedly warned of the possibility that exiled officers were working to undermine the
new government from abroad’.

36 Al, International Report 2017/18 — The state of the world’s human rights - Gambia, 22 February 2018, p. 170, (url)

37 For more information on Xinhuanet, see: Xinhuanet, Brief introduction to Xinhuanet, (url); For more information on Xinhua
News Agency, see: Newsweek, Is China’s Xinhua the future of journalism, 9 March 2010, (url).

38 Xinhuanet, 7 senior members of Gambia Armed Forces dismissed over suspicion of giving information to ex-president, 11
October 2017, (url).

39 Xinhuanet, 7 senior members of Gambia Armed Forces dismissed over suspicion of giving information to ex-president, 11
October 2017, (url).

40 Reuters, Gambia's President Barrow removes army head, senior officers, 27 February 2017 (url).

41 Reuters, Gambia arrests top Jammeh generals after they return from exile, 22 January 2018 (url).

42 Reuters, Gambia arrests top Jammeh generals after they return from exile, 22 January 2018 (url).

43 Reuters, Gambia arrests top Jammeh generals after they return from exile, 22 January 2018 (url).



https://www.amnesty.org/download/Documents/POL1067002018ENGLISH.PDF
http://www.xinhuanet.com/english/special/2015-09/06/c_134594253.htm
https://www.newsweek.com/chinas-xinhua-future-journalism-71961
http://www.xinhuanet.com/english/2017-10/11/c_136670578.htm
http://www.xinhuanet.com/english/2017-10/11/c_136670578.htm
https://www.reuters.com/article/us-gambia-politics/gambias-president-barrow-removes-army-head-senior-officers-idUSKBN1662AN
https://www.reuters.com/article/us-gambia-military/gambia-arrests-top-jammeh-generals-after-they-return-from-exile-idUSKBN1FB2WQ
https://www.reuters.com/article/us-gambia-military/gambia-arrests-top-jammeh-generals-after-they-return-from-exile-idUSKBN1FB2WQ
https://www.reuters.com/article/us-gambia-military/gambia-arrests-top-jammeh-generals-after-they-return-from-exile-idUSKBN1FB2WQ
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